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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, )}

Plaintiff, ;
V. ; Case No. 05-cv-329-GKF(SAJ)
TYSON FOODS, INC,, et al., ;

Defendants. ;

STATE OF OKLAHOMA'S RESPONSE TO "TYSON FOODS, INC.'S MOTION TO
AMEND ITS '"MOTION TO DISMISS COUNTS 4-10 OF THE FIRST AMENDED
COMPLAINT'"

COMES NOW Plaintiff, the State of Oklahoma, ex rel. W.A. Prew Edmondson, in his
capacity as Attorney General of the State of Oklahoma, and Oklahoma Secretary of the Environment,
C. Miles Tolbert, in his capacity as the Trustee for Natural Resources for the State of Oklahoma
under CERCLA (the "State"), and responds to "Tyson Foods, Inc.'s Motion to Amend Its 'Motion
to Dismiss Counts 4-10 of the First Amended Complaint™ [DKT #1030] ("Motion to Amend") as
follows:

1. Tyson Foods secks to voluntarily withdraw without prejudice its argument that
the Clean Water Act preempts the State's Oklahoma law claims pertaining to nonpoint source
pollution emanating from Arkansas and causing injury and damage in Oklahoma which was
advanced in its previously-filed "Motion to Dismiss Counts 4-10 of the First Amended
Complaint" [DKT #66]. The stated basis for Tyson Foods' withdrawal of this argument is
"judicial economy." See Motion to Amend, p. 1.

2. The State does not object to Tyson Foods withdrawing this meritless argument,

but sees no need for the filing of an amended brief -- particularly a re-structured amended brief --

to accomplish this end. The present brief can stand with the understanding that the Clean Water
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Act pre-emption argument contained within has been withdrawn and stricken. In the event,
however, that the Court does permit the filing of an amended brief by Tyson Foods, the State
submits that, contrary to Tyson Foods' suggestion, the State is entitled to an opportunity to
respond to the amended brief.

3. Finally, in light of Tyson Foods' Motion to Amend, the State submits that, in the
interests of judicial economy, each and every motion to adopt and join in the previously-filed
motion [DKT #66] should be deemed amended to reflect the fact that Tyson Foods has
withdrawn its Clean Water Act preemption argument. See "Defendant, [sic] Cargill Turkey
Production, LLC and Cargill, Inc.'s Motion to Adopt and Join In Motions Filed by Other
Defendants” [DKT #507; "Joinder by Defendant Willow Brook Foods, Inc. in Motions to
Dismiss Filed by Other Defendants” [DKT # 56]; "Joinder by Separate Defendant Simmons
Foods, Inc. in Motions Filed by Other Defendants” [DKT #57]; "Joinder by Separate Defendants
George's, Inc. and George's Farms, Inc., in Motions Filed by Other Defendants and Integrated
Opening Brief in Support Thereof" [DKT #62]; "Joinder by Separate Defendants, Cal-Maine
Foods, Inc. and Cal-Maine Farms, Inc., in Motions Filed by Other Defendants" [DKT #74].

Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
Attorney General

Kelly H. Burch OBA #17067

J. Trevor Hammons OBA #20234
Robert D. Singletary OBA #19220
Assistant Attorneys General

State of Oklahoma

313 N.E. 21st St.

Oklahoma City, OK 73105

(405) 521-3921

/s/ M. David Rigps
M. David Riggs OBA #7583
Joseph P. Lennart OBA #5371
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Richard T. Garren OBA #3253

Douglas A. Wilson OBA #13128

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

Riggs, Abney, Neal, Turpen,
Orbison & Lewis

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

James Randall Miller, OBA #6214
Louis Werner Bullock, OBA #1305
Miller Keffer & Bullock

222 8. Kenosha

Tulsa, Ok 74120-2421

(918) 743-4460

David P. Page, OBA #6852
Bell Legal Group

222 S. Kenosha

Tulsa, OK 74120

(918) 398-6800

Frederick C. Baker
(admitted pro hac vice)
Elizabeth C. Ward
(admitted pro hac vice)
Motley Rice, LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280

William H. Narwold
(admitted pro hac vice)
Motley Rice, LLC

20 Church Street, 17" Floor
Hartford, CT 06103

(860) 882-1676

Attorneys for the State of Oklahoma

CERTIFICATE OF SERVICE

I hereby certify that on this 9™ day of February, 2007, the foregoing document was
electronically transmitted to the following:
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Jo Nan Allen - jonanallen(@yahoo.com bacaviola@yahoo.com

Robert Earl Applegate - hm@holdenokla.com rapplegate@holdenokla.com

Frederick C Baker- fhaker@motleyrice.com; mcarr@motleyrice.com;
thmorgan@motleyrice.com

Tim Keith Baker - tbakerlaw@sbcglobal.net

Sherry P Bartley - sbartley@mwsgw.com jdavis@mwsgw.com

Michael R. Bond - michael bond@kutakrock.com amy.smith(@kutakrock.com

Douglas L Boyd - dboyd31244@aol.com

Vicki Bronson - vbronson@cwlaw.com Iphillips@cwlaw.com

Paula M Buchwald - pbuchwald@ryanwhaley.com

Louis Werner Bullock - LBULLOCK@MKBLAW.NET
NHODGE@MKBLAW.NET;BDEJONG@MKBLAW.NET

A Michelle Campney - campneym@wwhwlaw.com steelmana@wwhwlaw.com
Michael Lee Carr - hm@holdenoklahoma.com MikeCarr@HoldenOklahoma.com
Bobby Jay Coffman - beoffman@loganlowry.com

Lloyd E Cole, Jr - colelaw@alltel.net; gloriacubanks@alltel.net; amy_colelaw@alltel.net
Angela Diane Cotner - AngelaCotnerEsq@yahoo.com

Reuben Davis - rdavis@boonesmith.com

John Brian DesBarres - mrjbdb@msn.com JohnD@wcalaw.com

W A Drew Edmondson - fc_docket@oag.state.ok.us; drew_edmondson(@oag.state.ok.us;
suzy_thrash{@oag.state.ok.us.

Delmar R Ehrich - dehrich@faegre.com; etriplett@facgre.com; gsperrazza@faegre.com
John R Elrod - jelrod@cwlaw.com vmorgan@cwlaw.com

William Bernard Federman - wfederman@aol.com; aw@federmanlaw.com,
ngb@federmanlaw.com

Bruce Wayne Freeman - bfreeman@cwlaw.com lclark{@cwlaw.com

Ronnie Jack Freeman - jfreeman@grahamfreeman.com

Richard T Garren - rgarren@riggsabney.com dellis@riggsabney.com

Dorothy Sharon Gentry - sgentry@riggsabney.com jzielinski@riggsabney.com

Robert W George - robert. george@kutakrock.com; sue.arens@kutakrock.com;
amy.smith@kutakrock.com

Tony Michael Graham - tgraham(@grahamfreeman.com

James Martin Graves - jgraves(@bassettlawfirm.com

Michael D Graves - mgraves@hallestill.com; jspring@hallestill.com; smurphy@hallestill.com
Jennifer Stockton Griffin - jgriffin@lathropgage.com

Carrie Griffith - griffithlawoffice@yahoo.com

John Trevor Hammons thammons(@oag.state.ok.us; Trevor Hammons@oag.state.ok.us;
Jean Burnett(@oag.state.ok.us

Lee M Heath - Iheath@motleyrice.com

Michael Todd Hembree - hembreelaw1({@aol.com traessmom mdl@yahoo.com
Theresa Noble Hill - thillcourts@rhodesokla.com mnave@rhodesokla.com

Philip D Hixon - phixon@mcdaniel-lawfirm.com

Mark D Hopson - mhopson(@sidley.com joraker@sidley.com

Kelly S Hunter Burch - fc.docket(@oag,state.ok.us; kelly burch@oag.state.ok.us;
jean_burnett@oag.state.ok.us
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Thomas Janer - SCMJ@sbcglobal.net; tjaner@cableone.net; lanaphillips@sbcglobal .net
Stephen L Jantzen - sjantzen(@ryanwhaley.com; mantene@ryanwhaley.com;
loelke@ryanwhaley.com

Mackenzie Lea Hamilton Jessie - maci.tbakerlaw(@sbcglobal.net; tbakerlaw@sbcglobal.net;
macijessie@yahoo.com

Bruce Jones - bjones@faegre.com; dybarra@faegre.com; jintermill@faegre.com;
cdolan@faegre.com

Jay Thomas Jorgensen - jjorgensen@sidley.com

Krisann C. Kleibacker Lee - kklee@faegre.com mlokken@faegre.com

Derek Stewart Allan Lawrence - hm(@holdenoklahoma.com;
DerekLawrence@HoldenOklahoma.com

Raymond Thomas Lay - rtl@kiralaw.com dianna@kiralaw.com

Nicole Marie Longwell - nlongwell@mcdaniel-lawfirm.com lvictor@mcdaniel-lawfirm.com
Dara D Mann - dmann@faegre.com kolmscheid@faegre.com

Teresa Brown Marks - teresa.marks@arkansasag.gov; dennis.hansen(@arkansasag.gov
Linda C Martin - Imartin@dsda.com mschooling@dsda.com

Archer Scott McDaniel - smedaniel@mcdaniel-lawfirm.com jwaller@mcdaniel-lawfirm.com
Robert Park Medearis, Jr - medearislawfirm{@sbcglobal.net

James Randall Miller - rmiller@mkblaw.net; smilata@mkblaw.net; clagrone@mkblaw.net
Charles Livingston Moulton - Charles. Moulton@arkansasag.gov;
Kendra.Jones@arkansasag.gov

Robert Allen Nance mance@riggsabney.com jzielinski@riggsabney.com

William H Narwold - bnarwold@motleyrice.com

John Stephen Neas - steve neas(@yahoo.com

George W Owens - gwo@owenslawfirmpe.com ka@owenslawfirmpe.com

David Phillip Page - dpage@edbelllaw.com smilata@edbelllaw.com

Michael Andrew Pollard - mpollard@boonesmith.com kmiller@boonesmith.com
Marcus N Ratcliff - mratcliff@lswsl.com sshanks(@lswsl.com

Robert Paul Redemann - rredemann@pmrlaw.net scouch@pmrlaw.net

Melvin David Riggs - driggs@riggsabney.com jsummerlin@riggsabney.com

Randall Eugene Rose - rer@owenslawfirmpc.com ka@owenslawfirmpc.com

Patrick Michael Ryan - pryan@ryanwhaley.com; jmickle@ryanwhaley.com;
amcpherson@ryanwhaley.com

Laura E Samuelson - Isamuelson@lswsl.com lsamuelson(@gmail.com

Robert E Sanders - rsanders(@youngwilliams.com

David Charles Senger - dsenger@pmrlaw.net; scouch@pmrlaw.net; ntorres@pmrlaw.net
Jennifer Faith Sherrill - jfs@federmanlaw.com; law@federmanlaw.com;
ngb@federmanlaw.com

Robert David Singletary - fc_docket@oag.state.ok.us; robert_singletary@oag.state.ok.us;
jean burnett@oag.state.ok.us

Michelle B Skeens - hm{@holdenokla.com mskeens@holdenokla.com

William Francis Smith - bsmith@grahamfreeman.com

Monte W Strout - strout@xtremeinet.net

Erin Walker Thompson - Erin. Thompson(@kutakrock.com

Colin Hampton Tucker - chtucker@rhodesokla.com scottom@rhodesokla.com

John H Tucker - jtuckercourts@rhodesokla.com mbryce@rhodesokla.com
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Kenneth Edward Wagner - kwagner@lswsl.com sshanks@lswsl.com
Elizabeth C Ward - lward@motleyrice.com

Sharon K Weaver - sweaver@riggsabney.com lpearson@riggsabney.com
Timothy K Webster - twebster@sidley.com jwedeking@sidley.com

Gary V Weeks

Terry Wayen West - terry(@thewestlawfirm.com

Dale Kenyon Williams, Jr - kwilliams@hallestill.com; jspring@hallestill.com;
smurphy@hallestill.com

Edwin Stephen Williams - steve.williams@youngwilliams.com

Douglas Allen Wilson - Doug_ Wilson@riggsabney.com; jsummerlin@riggsabney.com
J Ron Wright - ron@wsfw-ok.com susan@wsfw-ok.com

Elizabeth Claire Xidis - cxidis@motleyrice.com

Lawrence W Zeringue - lzeringue@pmrlaw.net scouch@pmrlaw.net

and was further served upon the following by U.S. Postal Service:

Cherrie House
William House

P O Box 1097
Stilwell, OK. 74960

Jim Bagby
RR 2, Box 1711
Westville, OK 74965

Gordon W. Clinton John E. & Virginia W. Adair Family

Susann Clinton
23605 S Goodnight Ln
Welling, OK 74471

Eugene Dill
P O Box 46
Cookson, OK 74424

Marjorie Garman
5116 Highway 10
Tahlequah, OK 74464

James C Geiger
Address Unknown

Thomas C Green

Sidley Austin Brown & Wood LLP
1501 K St NW

Washington, DC 20005

G Craig Heffington
20144 W Sixshooter Rd
Cookson, OK 74427

Trust
Rt2 Box 1160
Stilwell, OK 74960

Dorothy Gene Lamb
James Lamb

Route 1, Box 253
Gore, OK 74435

Jerry M Maddux

Selby Connor Maddux Janer
PO Box Z

Bartlesville, OK 74005-5025

Doris Mares
P O Box 46
Cookson, Ok 74424

Donna S Parker
Richard E. Parker
34996 S 502 Rd
Park Hill, OK 74451
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C Miles Tolbert

Secretary Of The Environment
State Of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Robin L. Wofford
Rt 2, Box 370
Watts, OK 74964

fs/ M. David Riggs




